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ORDER

The Assessee has filed the Appeal against the Order dated

25.4.2018 of the Ld. CIT(A), Faridabad pertaining to assessment

year 2014-15 on the following grounds:-

i)

That the order passed by the Ld. CIT(A) u/s. 250 of the
I.T. Act, 1961 is bad in law and not justified because Ld.
CIT(A) has dismissed the appeal simply on account of
non-prosecution of the appeal by the appellant without
appreciating the judgment of Hon’ble Bombay High Court
in case of CIT (Central) Nagpur vs. Premkumar Arjundas
Luthra (HUF), (2016) 69 taxmann.com 407 (Bombay),
where it has been held that law does not empower Ld.
CIT(A) to dismiss the appeal for non-prosecution.

The Ld. CIT(A) has erred both in law and in facts in
circumstances of the case in upholding addition of
Rs.37,94,312/- made u/s 57 of the IT Act as income from



i)

Vi)

undisclosed sources by disallowing the claim of
exemption u/s 10(38) of the LTCG earned on the shares
of public limited company complying with all the
requirements laid down in the above section to claim the
exemption and action of the AO is based on conjectures
and surmises.

The Ld. CIT(A) has erred both in law and in facts in
circumstances of the case in upholding addition of
Rs.37,94,312/- by relying on the perception based on the
generalised material without applying the same on the
appellant with the corroborative facts and in the absence
of which the order under appeal is not in conformity with
principle of natural justice.

The Ld. CIT(A) has erred in upholding addition of
Rs.37,94,312/- which is bad in law as the same has been
made without the appellant being provided with the
incriminating material and cross examination of the
material and statements on the basis of which the
Investment of the appellant is characterized as penny
stock and Ld. AO has simply relied on the reports/
information which are contrary to the evidence submitted
by the appellant in support of the transaction of the
purchase/sale of shares.

The Ld. CIT(A) has erred in law and in facts of the case
in giving a finding that the Ld. AO has established that
assessee has introduced her accounted money in garb of
Long Term Capital Gains and resorted to sham devices
based on deep analysis done by the AO.

The order of Ld. AO confirmed by Ld. CIT(A) is not
sustainable in law as the same has been passed without
issuing notice/serving a notice u/s 143(2) of IT Act within

the time limit laid down under above section.



vii) The appellant craves leave to add, delete, modify /
amend the above grounds of appeal with the permission
of the Hon’ble appellate authority.

2. The facts narrated by the revenue authorities are not disputed
by both the parties, hence, the same are not repeated here for the
sake of convenience.

3. At the time of hearing, Ld. Counsel for the assessee stated that
the Ld. First Appellate Authority has not given sufficient opportunity
to substantiate its claim in producing the necessary evidences and
passed the exparte order. Hence, he requested that this matter
may be set aside to the file of the Ld. CIT(A) for fresh adjudication
and decide on merit, after giving adequate opportunity of being
heard to the assessee.

4. On the other hand, Ld. DR has not raised objection to the
request of the Assessee.

5. I have heard both the parties and perused the records. After
perusing the relevant records available with me alongwith the orders
of the revenue authorities, I am of the considered view that Ld.
CIT(A) has not given sufficient opportunity to the assessee in
substantiating its claim. Therefore, in the interest of justice, I am
setting aside the issues in dispute to the file of the Ld. CIT(A) to
decide the same afresh, after giving adequate opportunity of being

heard to the assessee.



6. In the result, Assessee’s appeal is allowed for statistical purposes.

Order pronounced on 01-01-2019.
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